Perilous
crossings

Ropert L. POTTROFF

Dangerous railway
crossings kill
hundreds of
motorists each year,
but federal
preemption often
bars recovery.
Defend your clients’
rights by identifying
viable state law
causes of action
and using federal
regulations to your
advantage.

60 |TRIAL April 2006

n 1877, the U.S. Supremne Courtrec-

ognized that people and railroads

had "mutual and reciprocal” duties
atrailroad crossings.' The concept issim-
ple. We allow railroads the right-of-way
o operate their rains across the country
without stopping for motorists. pedes-
trians, oranvbody clsc. Inretumn, we ask
only that railroads give us asafe place to
crosstheirtracksand letusknowwhena
train is coming.

Underthe common law, thisstandard
seemed to work well. Amotorist injured
in a collision with a wain at a crossing
could argue that the train was going un-
reasonably fast through a busy commu-
nity when the collision occurred and
thathe orshe wasunaware of the train’s
approach because there were no lights
and gates at the crossing.

But over the vears, Congress has en-
acted legislation that preempts manv
common law claims. States are no longer
free to protect their citizens at grade
crossings by applying the common law
concept that the motorist and railroad
should each be held o astandard of rea-
sonable care,

fronically, the Federal Railroad Safery
Actof 1970 (FRSA) *—designed Lo pro-
mote safety in every area of railroad op-
erationsand reduce railroad-rela ed uc-
cidents and incidents"—has resutted in
the most devastating form of federal
preemption. [tisstrange thatan actwith

such a noble intent has been used o0
shicld railroads from liability and has
paved the way for railroads to ignore
theircommon law safety responsibilities
At Crossings.

The Supreme Comrtacddressed the ex-
tent 1o which the FRSA preempts state
common law claims againstrailroads in
two pivotal cases: CSX Transportation, .,
u. Lasterwood" and Norfolk Southern Rail-
wery Coo. v, Shanklin* A complete under-
standing ol Fastewood, Shankiin, 1he
FRSA, and the history of preemption in
the railroad industryisa fundamental re-
quircment for handling anv crossing
case.

From the moment a prospective
client walks in the door, you must con-
sider the role preemption mav plavin his
or hercase. How you evaluate a crossing
case, craft the complaint, proceed with
discovery, and present the case are all
necessarily influenced or controlled by
precmption,

Many well-established state claims
mav be preempted bv the FRSA and
other federal laws. For example, a Fed-
eral Railroad Administratdon (FRA)
rule finalized in May 2005 may pre-
emptaclaim thata train’s horn was not
blown in the correct pattern for a set
period of time." Claims that the horn
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was not loud enough 1o provide an au-
dible warning have long been pre-
empted.” A railroad complies with fed-
eral law if the horn produced 92
decibels of sound 100 feet in front of
the locomotive, regardless of whether
amotorist could hear the horn.

Try your railroad

Aclaim that the duration of ahorn’s
blast was not long enough is also sub-
ject to preemption.” The 2005 rule re-

quires a minimum of 135 seconds of

horn for slower trains, but ironically it
provides a lower standard for faster
trains (those traveling over 45 mph).”
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resources from the ATLA Exchange

Fhe vesonrees Histed below aned i
otherson topies pertsinmng 1o vailyoud
Railromnd
Litigation Group dociment Hhisa

N : ¢
collisions—inecluding 1l

where group members can share thei
doctmentsin ascenure online eavivon
Frown the \TIZA

Exehamnge, Formore intosmtiiong. ¢ o

metH—are avnlnbl

Gt the Exchange in [Phone af (800

BRSO on I Bax g (2002) 35740077 o

low onarwsw.exchanee.atliio .

Documents and
document sets
Builiuston Northvrn Thil

voued. 1l jJi.H‘I!.":!w (AT

1 "‘-'f;- i
e
regarding neahioen perseand then
Diried SHPPOTTING thotions to anentd
1.|l k
O Womat e waies o LErossing, (N
LR22

Vorilewsin Blinstens Nenthern Reit

[]n-l-n|1|al.r||11- HEH case allegine

vl i|:|'[|".|'1rl.'ili~ .lll-n-'ll|r:}!:--1!lh 1t
il hriel on precmption ESPOTISC T
amotion loramew tralaod the comts
chargeand judgmentinacsealledng
HIPIOPCE Iaintenance of
'\u..l R.“H."

Deanivine

' 11
‘ ~
POYOSSIING

{derkist v

Fastern Betfroad o

Vivenesite K
1F:|']|!.Ji1!:i!!~
complaintuud hrichs supporting me-
tons in limine and punitive damages.
bricts opposing the defendant's trial
motions, i birict M respoise to
maotion for recomsiderntion, wmong
other doctments, in o case alleging
flure 1o properh wann of il [res-
enceol athubed g atsimilroad cross-
g (N L RATES

serd, Ehe pladntif s il briet macase

Lovehsen
Aleging thata silrond s erossing signl]

62 FRINE Y

wis delective Decanse i Eailed 1o et
ate antl twao seecontcds helonre the alli-
sion ONo LR216T)

,”.-.“,' 'Jffr ! N '.'.I.J.'r.;‘ \'-'l-'.'.“rc' ,‘r\'r:r'.'l. riy.
[he IJ|.I'-IHHT-- appellate brict and 1he
parites andimicus couriae briefs o
LIS Supreme Cowrt on whether 1o
gnncertionnt in g case holdine tha
federal vegulations do not preengn
state claimsalleging negligent man-
lenance ol crossing wirmings, N,
LLREUST1

It o State. Thee plaintitts’ respons
estathe defendants” postivid maotions
e ecaseallegme failure todnstall ano-
atie crossing gates and Lreer (Tash-
inglights, (No.LRAIS

13,

Peavell o Norgoll: Suznthorsy Redlzoa.,
The plaintifis” complaints, the defes-
dant’s motion tor new wial and S
porting briet, the plaintifis’ responise
and supporting briel. and the court's
order. among other documents, in 4
s Illll'_i_’.ill_‘.,_" |.I”I'-!'(‘ pevsorrned i e TETIRL
an open crossing add poor design of
thecrossing, (Noo T RA33x

Seitiv Ruilioad.

The pluintif 5" memorandim Qppos-

Vendress w, {wing,
mg a motion for judement nomith
standing the verdicr or tor o new irial.
jury interrositones. and the judu
ment i a cuse sillesing that lashing
lightsata crossing were misaligied

(o, LR2202,

Abstract set
Reeilroaid Carrriler € Fossiny {oollisfans
A collection of verdicts, settlemenis.

mrhe

A apinie -1:~!i|;1t]!;u--.-.||11u-.l.|-=-<
Faie Reporter sinee 1992 involvine
grucde-crossing Collisfons, (No, ASO22

EP36 95BR

The new rule may not preempt claims
that an emergency horn sequence
should have becn used before impact.
The emergency hornsequenceisa bro-
ken horn pattern intended o alertmo-
torists, much like the irregularsiren on
emergency vehicles.

Another new regulation preempts
claims of improper railcar “reflector-
tzation.™ The common law provided a
basis for claims that railcars should be
adequately equipped with reflectors so
they could be seen at nightwhile block-
ing unguarded crossings.” Courts rec-
ognized that a black tanker car (for ex-
ample) across an unlighted highway at
night created an unreasonably danger-
ous condition. The new regulation ap-
pears to shield defendants from liabili-
ty for this dangerous conduct.

Finally, you will almost certainly hear
arguments for preemption of caims
that the railroad failed to provide em-
plovees proper training in crossing
safer.! The railroads’ argnments on this
issue are often vague and misguided,
but you must be aware that inadequate-
training allegations can he obliterated by
preempionil youhave not pleaded and
developed them covrectly.™

Steering clear

The easiest way to avoid preemption
is Lo present claims thar fall outside its
scope. Review ecach case thoroughly to
identify viable state Jaw claims and de-
velop a factual basis for them.

Vegetation. Vegetation or other ob-
Jeets on the railroad right-of-way that
block a motorist's view may support a
claim based on the common law duty to
provide reasonably safe visibility. Many
states regulate visibility at crossings by
statute orregulation,*and violation of
these laws can form the basis of aclaim
that falls outside the bounds of federal
preemption. It is relatively well settled
thatstates can protect the public by reg-
ulating visibilitv at crossings. Neverthe-
less, railroads continue to assert that
claims based onsight obstructions near
acrossing are preempted.”

Crossing surface and design. The con-
struction, design. and maintenance of
crossing surfaces, approaches, and the
surrounding area are still subjects that



have managed to evade federal pre-
emption. Some examples of unsafe con-
ditionsin a crossing area include

® incompatibility of the materials
used in the surface of the crossingwith
those used in the surrounding roadway
surface

¥ a rough and unstable crossing
surface

& horizontal misalignment (skew/
curves) of the track and roadway

B vertical misalignment (hump/
dip) of the crossing approach

® inadequate crossing width

lookout should be available in most
statesif there is proximate cause.” Prox-
imate cause can be based on whetheran
alert crew could have sounded addi-
tional warnings or engaged a train’s
emergency brakes.

Although in certain situations a prop-
er lookout would not necessarily have
prevented an accident, the failure to
maintain one mav have contributed 1o
the crash. Forexainple, if the crewcould
have taken emergency measures to slow
the train and thereby change the point
of impact, these actions might have de-

We allow railroads the right-ofway to operate

their trains without stopping for motorists or

pedestrians. In return, we ask that railroads give

us a safe place to cross their tracks.

¥ the presence of nearby roadways
or railroad operations that may distract
adriver'sattention.

Crossings must be constructed in a
reasonably safe manner. They should
not have a rough surface or be builtata
levelabove orbelow the plane of the in-
tersecting roadway. Ideally, the wack
and the roadway should intersect at or
near a 90-degree angle, with no visibili-
ty obstructions or distractions. Cross-
ings should not be constructed in or
near curves in the roadway or track.

Most of these conditions violate rec-
ognized guidelines or standards, " and
claims relating to them will generally sur-
vive preemption under common law
theories

Maintenance of signs and signals.
Generally, claims involving the mainte-
nance of grade-crossing signs, signals,
and equipment are not preempted by
federal Jaw.

The Eleventh Circuit ruled that
claims alleging negligent maintenance
of waming devices or failure towarn the
publicof defective deviceswere not pre-
empted.” Consequently, an allegation of
malfunctioning lights and gates is usu-
ally not preempted.*

Lookout operations. The claim thata
train crew failed to maintain a proper
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creased the caroccupants’ risk of death
orinjury.

Private crossings. Crossings on pri-
vate propertyare free from most federal
regulation, and common law principles
apply. For example, the new horn rule
does not apply to private crossings, and
common law recognizes in most states
the duty to sound a train horn at these
crossings.”

Private crossings typically do not re-
ceive federal funds for sign installation,
so they are open to claims that they
should have becn equipped with lights
and gates or otheradequate warning de-
vices.” These crossings may also be sub-

Jectto contractual obligations between

the landownerand the railroad .

Minimizing
preemption’s effect

There is a presumption against fed-
eral preemption of state law.” This pre-
sumption is even stronger where pre-
emption would displace the historic
powerof the states to protect the health
and safetv of their citizens." When pre-
emption of common law claims would
leave injured people without any state
orfederal remedy, a courtmay find pre-
emption only in the most compelling
circumstances.®

The Easterwood Court recognized
that the FRSA and state laws and stan-
dards “relating to railroad safety” could
cocxist “to promote safetyin all areas of
railroad operations.” Thus, states are
permitted to “adopt or continue in
forceanvlaw, rule, regulation, order, or
standard relating 1o railroad safety” un-
til a federal counterpart covering the
same subject marter is adopted.” Even
after federal standards have been
promulgated, states may adopt more
stringent safety requirements if there
is a local safety hazard unless the re-
quirements are incompatible with fed-
erallaws orare an undue burden onin-
terstate commerce.™

Evenif a preemption defense cannot
be defeated, voumay be able tolessenits
impactand persuade the court to admit
vour evidence by asserting certain theo-
ries of liability.

Excessive speed. Although train-
speed claims are generally preempted,
the facts of « case may support a com-
mon law exception for local hazards.
The factual basis for these kinds of
claims must be well developed early in
the case.™

The preemption of excessivespeed
claimsis based on the presumption that
the FRA has evaluated track conditions,
including those at grade crossings, and
considered those factors in setting
speed limits. This rationale ignores the
fact that certain train cars must be op-
erated at speeds lower than the wack
speed limit.

In fact, the agency has established
regulations requiring lower speeds for
particular trains. For example, trains
without an “inservice” data event
recorder on the locomotive may not ex-
ceed 30 mph.” On some occasions, a
train must be slowed because itincludes
a “restricted car.” Restricted carsare de-
fined by federal regulation and are al-
lowed 1o operate only by approval of
the FRA on a car-by-car basis. Exceed-
ing the restricted speed would violate
this regulation ™

Even in a case where a train-speed
claim is preempted, evidence of speed
may be relevant to the adequacy of the
warning and the dangerous nature of
the crossing, and to whether the opera-



tors of both the train and the automo-
bile acted reasonably.®

Inadequate warning devices. Rail-
road defendants always argue that
claiimsalleging inadequate warning de-
vices are preempted. However, rail-
roads often use incomplete, concluso-
ry affidavits to support their claim that
federal safety funds were spent on the
crosshuck signs ata crossing. Courts are
reluctant to find preemption when the
testimony supportinga summary judg-
ment motion is not clear and uncon-
troverted.” You will need 1o conduct
discovery to expose unfounded pre-
emption defenses in virtually every
crossing case.

Taking the offensive

In certain cases, vou can use federal
law as a sword: State claims can be based
onviolation of federalregulations. Fed-
eral lawalso may be used to strengthena
crossing case."

Training and internal rules. Claims of
negligent training of engineers o oper-
ate a locomotive are, as a general rule,
preempted.” You may be able to keep a
claim alive, however, if the railroad
failed to satisfy all requirements for is-
suing a certificate to its engineers.*

Railroads are required to file a copy
of their code of operating rules, time-
tables, and timetable special instruc-
tions with the FRA before they may op-
erate in the United States.”” They also
mustinstruct employees about operat-
ing practices and rules® and must pe-
riodically conduct operational tests
and inspections.” A valid claim for neg-
ligence may be based on a violation of
these regulations.

Track standards. The FRA has adopt-
ed specific track standarcs that provide
for inspection frequency." Railroads
must designate qualified people to in-
spect the track for defects. ™

Federal regulations prescribe mini-
mum safety requirements for specific
track conditions. Anda “combination of
track conditions, none of which indi-
viduallyamounts toadeviation from the
requirements in [the regulations], may
require remedial action to provide for
safe operations over that track.™

Railroads that have notice that the
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track does not comply with safety stan-
dards must bring it into compliance or
halt operations over that section of
rrack.” Railroads must also keep a
record of each inspection. prepared
andsigned on the davitoccurs. Any per-
son who knowinglvand willfullv falsifies
these records may be subject to criminal
penalties. ™

Track inspectors sometimes control
the speed of trains by ordering them to
slow down. These “slow orders” may be
required by wrack safety standards, and
violation of an orderaswell as failure to
issue one mav be actionable.*

As federal preemption expands in
the area of railroad crossing litigation,
s0 does the challenge for trial lawvers.
You must identify viable causes of ac-
tion under state law and hatile unfound-
ed preemption defenses. avoiding their
harsh effect by arttully pleading and
proving your case. Finally, when possi-
ble, use federal regulation of the rail-
road industry to show the defendant’s
misconduct and protect your client’s
righrs. ]
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